
Purchaser’s Guide to Immovable Property

1. Introduction
Buying property is a complex process filled with legal and financial nuances. This guide assists purchasers in understanding their obligations and protecting their interests. It is crucial to read this before signing an Offer to Purchase.
Note: This guide provides general legal information and should not be construed as specific legal advice for your transaction.

2. The Role Players & Terminology
Understanding who is who in the transaction is the first step to a successful purchase.
· Conveyancer: An attorney who has passed an additional exam and is admitted by the High Court to specialize in property law. They attend to the property transfer and bond registration.
· Estate Agent: A "Property Practitioner" authorized to market the property and facilitate the sale.
· Fidelity Fund Certificate (FFC): A mandatory certificate issued by the PPRA to every estate agent.
· Buyer’s Right: You have the right to request the agent’s FFC for verification. An agent may not operate without a valid one.

3. Financial Planning
Before looking at homes, establish your purchasing power.
Pre-Qualification
· It is sensible to establish the loan amount you qualify for by contacting a banker or bond originator.
· A bond originator can submit your application to various banks simultaneously to find the best offer, free of charge.
Transfer Duty & Costs
You must budget for costs over and above the purchase price. The transaction cannot register if these are not paid.
· Transfer Duty: A tax levied by the government on property purchases above a certain threshold set by the Minister of Finance.
· Important: If the seller is registered for VAT (e.g., a developer), the price usually includes VAT, and no Transfer Duty is payable.
· Transfer Costs: Fees paid to the transferring attorney, including professional fees and administrative charges (e.g., deeds office levies, FICA fees).
· Bond Costs: Fees paid to the bond attorney for registering the bond, including initiation fees charged by the bank.
Warning: Do not adjust the purchase price by paying a portion in cash directly to the seller to save on Transfer Duty. This is tax fraud and can have severe Capital Gains Tax consequences later.

4. The Offer to Purchase (OTP)
The OTP becomes a binding "Deed of Sale" once signed by the seller.
· Caveat Subscriptor: This legal principle means "Beware the signatory." You will be kept to what you sign and cannot plead ignorance later.
· Written Requirement: Agreements for the sale of land must be in writing and signed with wet ink; electronic signatures are not valid for these specific contracts.
· Verbal Promises: Do not rely on verbal warranties. If it is not in the written agreement, it is unenforceable.
Suspensive Conditions
Most agreements are subject to conditions that must be fulfilled for the deal to proceed.
· Mortgage Loan: The agreement is suspended until the bank approves the bond. You must accept the bank's quotation by the due date.
· Subject-to-Sale: The offer is dependent on you selling your current property.

5. Defects & The Condition Report
Defects are a major source of disputes. It is critical to understand the difference between Patent and Latent defects.
Types of Defects
· Patent Defects: Visible or detectable with a reasonable inspection (e.g., a visible wall crack or a broken patio door).
· Latent Defects: Hidden defects not visible during a reasonable inspection (e.g., a leaking roof or a crack concealed by furniture).
The Mandatory Disclosure (IPCR)
· If an agent is involved, the seller must complete an Immovable Property Condition Report (IPCR).
· What it is: A record of defects the seller is aware of.
· What it is NOT: It is not a warranty or a professional inspection report.
· Buyer's Duty: The IPCR does not remove your obligation to inspect the property yourself. You are entitled to appoint a specialist inspector at your own cost.
"Voetstoots" (As Is)
· Properties are often sold "Voetstoots," meaning the seller is indemnified against claims for defects.
· Exception: The seller loses this protection if they fraudulently concealed a defect they were aware of.

6. Compliance Certificates (COCs)
The seller is generally responsible for providing the following certificates before transfer:
1. Electrical COC: Certifies the electrical installation is safe (not necessarily that appliances work). It cannot be older than two years.
2. Electric Fence COC: Required if there is an electric fence system.
3. Gas Certificate: Required for permanent gas installations (stoves, geysers).
4. Beetle Certificate: Usually required for coastal properties to guarantee the absence of wood-boring beetles.
5. Plumbing/Water Certificate: Specific to the City of Cape Town municipal area.

7. Living in Community Schemes
If you buy into a Sectional Title scheme or an estate with a Homeowners' Association (HOA):
· Levies: You will be liable for monthly levies. Always ask if there are "special levies" or "buy-in levies" applicable.
· Financial Health: Request the latest financial statements of the Body Corporate; do not buy into a scheme that is not financially sound.
· Rules: You are bound by the Conduct and Management Rules (e.g., pet policies). Familiarize yourself with them before offering.

8. Important Regulatory Items
· Building Plans: It is a misconception that the bank or attorney ensures building plans are approved. The purchaser must verify that "as-built" plans exist before making an offer.
· Cooling-Off Period: There is generally no cooling-off period for property purchases.
· Exception: A 5-day cooling-off period applies only if the property is sold for R250,000 or less to a natural person.
· FICA: Attorneys and agents are required by law to verify your identity and source of funds to prevent money laundering. Cash payments over R25,000 must be reported to the Financial Intelligence Centre.
· SARS: The transaction cannot proceed if your tax affairs are not in order. Both buyer and seller must have income tax numbers.

Summary Checklist for Buyers
· [ ] Agent Check: Does the agent have a valid FFC?
· [ ] Finance: Have you obtained pre-qualification?
· [ ] Costs: Have you used a calculator to budget for transfer duty and bond costs?
· [ ] Inspection: Have you personally inspected the property and reviewed the IPCR?
· [ ] Rules: If it is a complex, have you read the Conduct Rules?
· [ ] Taxes: Is your tax number active and are your returns up to date?

